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IF MYWIFE ORDERS A MBAT DISH at a 
restaurant, I'l usually get seafood - but if she 
orders fish I won't. We'll share,'and 1 like variety 
This may help explain not only why I am 
ddettantish in the courses 1 teach but also why my 
two biggest academic projects have absolutely 
nothing to do with one another. 
A dozen years ago, I agreed to become general 
editor of The New Wiore ,  the successor treatise to 
Wigmore on Evrdence. And I also decided to write the 
portion of the treatise on the law of hearsay As 
anyone who has taken a course in evidence knows, 
hearsay is a baffling doctrine, much disliked and 
manipulated. But I believe that if we dig deep 
enough under the muck, we find a principle of 
enormous importance, which lies at the heart of the 
Sixth Amendmentk Confrontation Clause: the 
adjudicative system must not allow a person, 
whether in court or outside, to create testimony for 
use against a criminal defendant unless the witness is 
testifying under oath, in the presence of the 
L 
defendant, and subject to cross-examination. This is 
a narrow principle - it only applies ta a hmited set 
of out-of-court statements, those that are in some 
sense "testimonial" - and I wouldn't ring it with an 
array of exceptions. (The defendant5 right is subject 
to forfeiture if b own misconduct makes 
confrontation infeasible.) I believe that if this 
principle were well understood and protected, we 
could happily do with a much simpler body of law 
dealing with secondary evidence, or even with no 
such law at all. T?us reconceptualization would work 
a large change in the way litigation is conducted - 
but it would be more efficient, better informed, and 
also more protective of defendants' rights. 
I've churned out a fair number of articles on 
evidentialy law, and two ehtions of a coursebook, 
and much of this writing has been on hearsay and 
confrontation. But worlang out my ideas in the 
treatise itself is painfully slow work. I am trying to 
offer help to lawyers and judges on a vast array of 
docuinal issues - but at the same time to nudge the 
law rather unsubtly from its current framework into 
the one I favor. I have about 1,000 pages of 
manuscript done, and I am hoping to pubhsh the 
first part w i t h  a couple of years. Recognving the 
finiteness of life, I have taken on a co-author - an 
excellent scholar from Indiana University named 
Aviva Orenstein - for the second part. 
By the time we get done, I hope to have made 
substantial progress on my other project. It has an 
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1 am very %nunate - ahve  all in my family, and 
in having work, in the dgssmorn and out, that I 
wake up to each day with zest, and the opportunity 
to do it in the stimulating, humane, and supportive 
nvimnment that the Law School provides. 
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